INTRODUCTION -TRIBALS: THE INDIAN "PRIDE"
Twentieth century discourses on tribals in social history and anthropology have predominantly reflected an approach of impassioned concern. Tribes were classically depicted as an anthropological category,' although they were viewed on occasion as evidence of plurality. 2 The dominant conceptual framework, however, has been a metaphor for the victimized fragments of India's national life, 3 as Sunil Janah ironically portrayed when he wrote, "[t]ribes are no longer left isolated." 4 Modern India, with its industries, highways, markets, and merchants, has inexorably moved closer to the tribes, and they too have begun to assimilate. The tribes have been drawn in by the politics of economic development, 6 rapacious "consumerization" of cultural lifestyles, 7 and the allurement of "better" lives in an integrated environment. For the earliest members of the "Indian" family 8 now facing the prospect of extinction, the processes of subjugation, dispossession, and usurpation of traditional rights live in their collective memory. 9 Their inability to fight the invasions of colonial of access to justice for tribal communities. It is critical also because the nature of the tribal groups' right of access to justice will have significant implications for the content and constitutionality of current and future legislation relating to the commercial exploitation of traditional knowledge, 2 3 biodiversity, 2 4 and other related matters. 25 In this Article, I argue that the fundamental right of access to justice for tribal groups essentially implies a fundamental right to the customary legal systems of the tribal communities. This interpretation best resolves the development-deference dichotomy because the adjudication negotiation processes are conducted within the framework of a tribe's customary legal system. This enables tribes to become equal and effective partners in ways the National adjudication processes would not.
This Article further argues that the current conception of the fundamental right of access to justice is premised on a positivist framework of the "court system" and that requiring tribes to participate in dispute resolution within these formal structures is to effectively deny them their fundamental right of access to justice. In this sense, the tribal communities' right of access to justice may be considered a subset of the fundamental right to conserve culture under Article 29(1) of the Indian Constitution. 26 Finally, I argue that the constitutionality of recent legislation in the areas of plant variety protection, biodiversity rights, and traditional knowledge will depend on the extent to which the enactments incorporate a broad interpretation of this fundamental right of access to justice.
In expounding on the above arguments, the Article is divided into five sections. Section II revisits the debates in the Constituent Assembly on tribal rights and the conception of deference that the founding fathers had envisioned for them. Section I argues that the current judicial exposition of the fundamental right of access to justice is derived from a positivist legal structure, the basic premises of which are not relevant in the context of tribal communities. The jurisprudential basis for a fundamental right to a traditional customary legal system is then located within the Constitutional rights to cultural heritage 27 and protection of cultural institutions. 2 " Section IV develops the proposition that the constitutionality of legislation in the area of the commercial exploitation of biodiversity, plant variety rights and traditional 23. India has yet to put in place a law regulating the commercial exploitation of traditional knowledge. The argument in this article is based on the various drafts that have circulated and are currently being considered. 24 (1) . "Any sections of the citizens residing in the territory of India or any part thereof having a distinct language, script or culture of its own shall have the right to conserve the same." Id. 27. INDIA CONST. art. 21. "No person shall be deprived of his life or personal liberty except according to procedure established by law." Id.
28. India Const. art. 29(1).
[Vol. 16:2 LEGAL SYSTEMS AS CULTURAL RIGHTS knowledge depends on the degree to which the legislation employs customary legal system as a mechanism for adjudicating issues of property rights. Lastly, Section V concludes that unless the modem Indian State protects the customary legal systems of the tribal communities, it will have to live with the indictment of having traded a constitutional guarantee for "national development."
H1. TRIBAL CONCERNS IN THE CONSTITUTION-MAKING PROCESS: RECONSTRUCTION HISTORY

A. "What Did the Framers Intend?" -The Promises of the Constituent Assembly
Before a compelling argument can be made for the preservation of customary tribal legal systems, it is necessary to understand the approach the framers took towards tribal rights in the Constituent Assembly in 1948 -49. This section endeavors to reconstruct what the framers intended when they chose to structure the Indian Constitution in the manner they did. 29 The proceedings of the Constituent Assembly went far beyond the basic goal of constitution drafting. The Assembly engaged diverse groups of citizens, including tribal groups, into a negotiation that had the promise of a nationbuilding exercise. The assurances made by the national leaders and the concessions they granted were important in securing the consent of the tribes. The legitimacy of the subsequent relationship between the Indian State and the tribal communities was dependent upon the implementation of the promises made during the nation-building exercise of the Constituent Assembly.
It would, however, be incorrect to view the efforts of the Assembly as an isolated event of nation-building. Almost one hundred years of formal colonial rule prior to the Assembly infiltrated the social and legal systems of the tribal 30 th communities. When the Assembly decided to bring the tribal communities within the larger constitutional framework of the Indian sub-continent, they were pursuing the policies they inherited from their colonial masters.
The Garo Hills Act of 1869 ("Garo Act") vested the colonial administration of significant tribal areas in Northeast India in such officers as the Lieutenant Governor. 3 ' The Government of India Act of 1870 extended the jurisdiction of the provisions of the Garo Act to the Assam Valley, Hill Districts, and Cachar in 1873.32 Other tribal areas were designated separately under subsequent legislation. Tribal areas were declared as "Scheduled 29. The model of "intent" developed in this section will be relevant in understanding the nature of the right of access to justice of the tribals under the Constitution. This section prepares the foundation for a more substantive argument in section III of this article. 30 Districts" by the Scheduled Districts Act of 1874; 33 as "Backward Tracts" 34 by the Government of India Act of 1919,"5 and as "Excluded or Partially Excluded Area ' 36 by the Government of India Act of 1935. 37 These laws were enforced by intermediaries (agents who administered the law), district administrators, or by the discretionary powers of the Governor. The categorization of the tribal areas as "backward" had already affected parts of the Indian legal system by the time the Constituent Assembly was formed in 1946. The Assembly was not oblivious to the fact that State administration of tribal lands had become "legitimate" through a series of colonial legislations that forced an alien legal system on the tribal communities. 38 When the Assembly began functioning, it was bound by the terms of the Cabinet Mission's Statement, 39 which provided, inter alia, that a Committee containing due representation of affected parties be formed to advise on the incorporation of provisions relating to their administration under the new Constitution. 4 0 In keeping with the mandate of the Cabinet Mission, the Constituent Assembly set up an advisory committee on fundamental rights, minorities, and tribal areas. In pursuit of this goal, the North-East Frontier (Assam) Tribal and excluded Areas Sub-Committee ("Sub-Committee on Assam") and the Excluded Areas and Partially Excluded Areas (other than Assam) Subcommittee ("Sub-Committee on Excluded Areas") were set up. The reports of these committees are crucial to understanding the nature of the nation-building exercise the Assembly undertook and the purposes underlying the text of the Indian Constitution. 4 ' The reports and debates thereon also provide valuable insight into the social organization of the tribal communities and the conception of the development-deference model that the framers intended.
In its report, the Sub-Committee on Assam noted the highly democratic character of the tribal village councils, created by general assent and election, and the mechanisms for dispute settlement, usually by the chief or headman or 33. Act XVI, INDIA In all the hill areas visited by us, there was an emphatic unanimity of opinion among the hill people that there should be control of immigration and allocation of the land to outsiders, and that such control should be vested in the hands of the hill people themselves. Accepting this then as the fundamental feature of the administration of the hills, we recommend that the Hill Districts should have the power of legislation over occupation or use of land .... 44
In many ways, this conclusion was driven by the fears of the hill people regarding the unrestrained liberty of outsiders to engage in money lending or other non-agricultural professions. 45 Conceding that the fears of the tribes were "not without justification," the Sub-Committee on Assam recommended that "if the local councils so decide by a majority of three-fourths of their members, they may introduce a system of licensing for the money lenders and traders." 46 Apprehending the negative effects of imposing an alien legal system, the Sub-Committee on Assam observed:
Some of the tribals such as the system of the tribal council for the decision of dispute afford by far the simplest and the best way of dispensation of justice for all for the rural areas without the costly system of courts and codified laws. Until there is a change in the way of life brought about by the hill people themselves, it would not be desirable to permit any different system to be imposed from outside. 47 The Joint Report of the Sub-Committees on Minority and Tribal Rights also echoed this sentiment. Conceding that a good number of superstitious and even harmful practices were prevalent among the tribal groups, the Committee observed that the tribes had their own way of life with institutions like the tribal and village Panchayats (or councils), which were more than capable of administering village matters and personal disputes. 48 
2006]
great harm. 49 "Considering past experiences and the strong temptation to take advantage of the tribal communities' simplicity and weakness," the Committee concluded, "it [was] essential to provide statutory safeguards for the protection of the land which [was] the mainstay of the aboriginals' economic life and for his customs and institutions which, apart from being his own, contain [ed] elements of value. 50 The suggestion that tribal administration be vested in the tribal groups themselves is not without importance. It was based on an underlying premise that the tribes had a traditional legal system that was sufficiently developed to deal with the complexities of tribal life. The draft Constitution and the debates thereon also proceeded on the premise that it was important to recognize the right of tribes to be governed by a system that was effectively part of their own culture. The reports of the Sub-Committees clearly highlight the existence and developed nature of the tribal adjudicatory processes and the need to enact provisions on the principle of maximum non-interference.
The debates on tribal rights proceeded within the lines of the common assimilation-autonomy anthropological debate and in its final resolution, the Assembly sought to strike a delicate balance between national development (assimilation) and deference to tribal rights (autonomy). 5 ' The Drafting Committee accepted the recommendations of the Sub-Committees and created separate schedules for the tribal regions of Assam and other tribal lands throughout the rest of India. 52 The categorization of tribal areas as scheduled regions with substantial autonomy evoked passionate reactions in the Constituent Assembly. 3 Some argued in favor of the Central Government assuming full responsibility for the administration of these areas,-while others argued that the concept of Scheduled Tribes and Scheduled Areas amounted to racism disguised as tribal autonomy. 5 Still others argued that the scope of administrative control was not sufficient and the tribal communities required a greater voice at the state level. 56 Replying to critics who felt that the Government should assume full responsibility for the tribes, K. M. Munshi, a prominent Assembly member, argued that there was a need to protect tribes from the "destructive impact of races possessing a higher and more aggressive culture [ The debates on the provisions of the draft Constitution make it sufficiently clear that the Constituent Assembly intended to provide the tribes with considerable autonomy in matters pertaining to the administration of justice, thus enabling them to lead lives defined by tribal culture and identity. 6 , The draft Constitution rejected the assimilation model in favor of substantial deference to the tribal communities, subject only to a gradual self-involvement with India's national life. 62 The Constituent Assembly recognized the right of tribal communities to decide for themselves what the appropriate pace of "involvement" with "national" life should be. The recognition of this right has implications far beyond the tribes' assimilation decisions and bears directly on their fundamental right to a traditional legal system. 57 . Id. at 977. 58. R. K. Chaudhuri argued that the tribals would, given an opportunity, prefer to get assimilated rather than remain autonomous. From a national perspective, he argued that unless efforts were made by a State to assimilate them, they might prefer to assimilate with other culturally similar States rather than India. For arguments by R. K. Chaudhuri, see id. at 1015. 59. Id. at 1025. 60. Id. A tribal representative, Mr. J. J. M. Nichols Ray said during the debates: The people of hills had their own culture which was sharply differentiated from that of plains. The social organization was that of the village, the clan and the tribe and the outlook and structure were generally democratic. India has to rise to that feeling or idea of equality and real democracy which tribal people had. Among the tribesmen is there no difference between class and class. Even the Rajas (kings) and Chiefs work in the fields together with the labourers. They eat together. Is that practised in the plains? The whole of India has not reached that level of equality. Do you want to abolish that system? Do you want to crush them and their culture must be swallowed by the culture which says one man is lower and another higher?
In the plains the women is just beginning to be free now, and is not free yet. But in some of the hill districts the women is the head of the family; she holds the purse in her hand, and she goes to the fields along with the man .... In the plains of Assam there are some people who feel ashamed to dig earth. But the Hillman is not so. Will you want that kind of culture to be imposed upon the Hillman and ruin the feeling of equality and the dignity of labour which is exiting among them? Id. at 1022. 61. Id. at 1025. 62. Id.
B. Promises Into Provisions: Survey of Constitutional Provisions on Tribal Rights.
What effects did the Constituent Assembly's debates on tribal rights have on the final version of the Indian Constitution? Article 244 (Article 190: Draft Constitution) maintained the applicability of the Fifth and Sixth Schedules to Assam and other tribal regions. The Sixth Schedule was subsequently amended in 1971 to include the tribal regions in the new states formed by the North-Eastern Areas (Reorganization) Act. 63 The Fifth Schedule established Tribal Advisory Councils, which have jurisdiction to advise the Government on matters pertaining to the welfare and advancement of tribes.' Additionally, the Governor has the power to limit or modify the applicability of any particular statute to the Scheduled Areas. 65 The Governor also has the authority to consult with the Tribal Advisory Council in promulgating regulations for the allotment or transfer of land and money-lending businesses.'
Although these provisions of the Fifth Schedule do not expressly recognize a right to a traditional legal system, it impliedly recognizes customary legal systems as part of the larger deference principle underlying the purpose of these provisions. 6 7 In contrast, the Sixth Schedule expressly recognizes the right to traditional legal system for the people residing in the tribal areas of Assam or its sister states. 68 The Sixth Schedule vests legislative power in the District and Regional Councils. 69 In pursuit of legislative power the Regional and District Councils may make rules regulating the procedures of village councils and courts, the enforcement of decisions and orders, and all other ancillary measures necessary to carry out the administration of justice. 7 " The principle of substantial deference, in which the Constituent Assembly had great faith, is evident from this broad scheme of self-regulation, but this is not the only area in which tribal rights to customary legal systems have been recognized.
Subsequent amendments to the Constitution have expressly recognized the right of some tribal communities to self-governance within the framework of traditional customary legal systems. Article 371A of the Indian Constitution provides that no Act of Parliament with respect to "Naga Customary Law and procedure" and "administration of civil and criminal justice involving decisions according to Naga Customary Law," shall apply to the State of Nagaland unless [Vol. 16:2 LEGAL SYSTEMS AS CULTURAL RIGHTS the Nagaland legislature decides so in a resolution. 7 Similarly, Article 371G provides that no Act of Parliament with respect to "religious and social practices of Mizos; Mizo [C]ustomary law and procedure; [and] administration of civil and criminal justice involving decisions according to Mizo Customary law" shall apply to Mizoram unless the Mizoram Legislature decides so in a resolution. 72 These constitutional provisions, though limited to certain states of Northeast India, do expressly confer the right of tribal communities to be governed by the customary practices of the regions. The subsequent section of this Article will argue that these limited provisions are illustrative of the fundamental right of all tribal communities with adequate legal systems to be governed by the practices and procedures of those legal systems.
C. Have We Kept the Promise? -An Afterthought
Despite the constitutional protections of tribal autonomy, confrontations between the Indian State and the tribal communities have marked the post independence decades. 73 The development agenda has increasingly triumphed over the right of tribes to lead a cultural life, and the "consumerization" of the cultural lifestyle has hastened the process of tribal marginalization. 7 " National elites have converted natural resources, including land, minerals, forests and water, into profit-making commodities."' "The wider goals of state and nation have overridden the particular interests of such poor populations on the assumption that wider gains far outweigh local costs. 76 "In the name of development, people have been pushed off land; [and] their forests and water have been taken over by the state," leaving them no alternative but wage labor to sustain their communities. 77 Still, the "alienation cannot be adequately described in terms of the loss of a material livelihood alone; it is most profoundly a wider loss of cultural autonomy, knowledge, and power. 78 The constitutional safeguards have been contemptuously disregarded, and the promises of the Constituent Assembly readily forgotten, all as part of the price paid for "national development." This loss of cultural autonomy has been devastating and has resulted in the degeneration of 71 
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traditional legal systems, infringing on the fundamental right to culture guaranteed by the Indian Constitution. The fundamental right to culture has also been infringed upon in less direct ways. In particular, tribal property rights have been disregarded. Interestingly, the Government of India did not have a "Rehabilitation Policy" for displaced persons until 1997. Thus, it is not surprising that every instance of large-scale development generates massive displacement and often a sordid tale of no rehabilitation. The Hirakud Dam, 79 Almost all States in India have passed laws prohibiting the transfer of tribal lands to non-tribal people. Yet, despite these legislative protections, transfer continues unabated. In Bihar, in an area of 76,411 acres, 52,127 cases of land transfers of tribal land to non-tribal people have been registered. Injust over half of those cases, the decision has been in favor of restoration of tribal lands. 87 The area that remains in question amounts to 32,636 acres. Still, even when a court agrees that the land should be restored, actual restoration often does not happen. Only 1,774 acres have been physically restored. 88 The continuing tribal experiences of dispossession, displacement, and discrimination bring into question the government's success at living up to the promise of the Constituent Assembly. [Vol. 16:2 LEGAL SYSTEMS AS CULTURAL RIGHTS While the accounts of tribal displacement reiterate the developmentdeference dichotomy alluded to earlier, they are also indicative of the mechanisms that have been employed to address the grievances of tribal communities in general. These struggles demonstrate, in more ways than one, that the institutions that have been employed to address tribal grievances against increasing state intrusion are both inappropriate and wholly inadequate. The problem has been confounded by inequitable decision making and grievance redressal processes. The formal structures of justice administration in India have failed to adequately protect the tribal communities' right of equal access. The statistics of land restoration in Bihar and the absence of any counter measures by the tribal communities to secure justice suggests an incompatibility between India's formal institutions of justice and their appreciation of justice administration.
Interestingly, Part III of the Indian Constitution recognizes a fundamental right of access to justice. 89 However the right rests on limitations that make it wholly incompatible with tribal understanding of justice dispensation. The literal text is unclear as to whether the right of access to justice is limited to the formal structures of justice administration or includes variants of justice administration including traditional tribal legal systems. 90 However, the framers did intend that tribes have a right to a socio-cultural existence based on the principle of substantial deference, including the right to administer justice within the parameters of traditional customary legal systems. Thus, in order for the framers' intent to be achieved, the right to a traditional customary legal system must be recognized. However, the formal structures of justice administration are limited vis-A-vis the tribes' right of access to justice and an alternative conception of the right of access to justice within the fundamental right to culture must be developed to ensure the realization of this right. 89 . The Constitution does not directly expressly recognise any such right. Only article 32(1) may partly be said to have recognised a form of right to access to justice. The right has, however, more generally been read into the "right to life" in article 21. The entire Social Action Litigation (SAL) movement in India has been premised on an implied recognition of a right to access to justice. For an introduction to SAL Clark D. Cunningham, Most Powerful Court: If the right to access to justice is limited to the conception of right provided in article 32(1); arguably the right is only limited to access to the Indian Supreme Court. However, if one prefers to use the conception of right that has been read into the "right to life" in article 21; arguably the right to access to justice may be said to include non-positivistic structures of dispute resolution.
II. TRIBALS AND THE FUNDAMENTAL RIGHT OF ACCESS TO JUSTICE:
APPRECIATING THE NUANCES
A. The Quiet Premises: A Positivist Explanation of the Fundamental Right of "Access to Justice"
One of the consequences of the voluminous expansion of the scope of the right to life and personal liberty 9 ' has been the inclusion of the right of access to justice under Article 21 of the Constitution. 9 2 While the Court has never spelled out in explicit terms the nature of the right of access to justice, the expanding body of jurisprudence on the boundaries of the right now allows a fuller discussion of the nature and scope of the right. 93 The commentary demonstrates that the right of access to justice is fundamental to any system of justice; it allows the fruitful realization of all other rights.
The right of access to justice, in its existing scope under Article 21, may be said to include the right to access the court,' the right to a fair trial, 95 the right to a speedy trial" and the right to legal assistance.' While the right to access the court is "fundamentally" protected under Article 32,98 it is not difficult to conceive of a right to access courts independent of the right to remedy under Article 32. The right to access the court, whether for the enforcement of a fundamental right or otherwise, is a right to ajudicial remedy. It is the most elementary of all rights; a right that gives meaning to all other rights. In a way, the right to a fair trial is the substantive actualization of this right to a judicial remedy. It includes such rules as the presumption of [Vol. 16:2 innocence, 99 the right to a public trial,' t° the right to appeal,"°' and the permissibility of evidence in trials.'0 2 "Speedy justice," Judge Krishna Iyer wrote, "is a component of social justice since the community, as a whole, is concerned in the criminal being condignly and finally punished within a reasonable [sic] and the innocent being absolved from the inordinate ordeal of criminal proceedings."" Speedy justice can be seen as the essence of criminal justice, an inordinate delay in the conclusion of a trial is a travesty ofjustice. " 4 The right to a speedy trial is protective in nature; it ensures that delay does not deny the substantive realization of the right. Furthermore, in Hussainara Khatoon v. Home Secretary, State of Bihar, the Indian Supreme Court saw the right to legal aid as an element of any "reasonable, fair and just" procedure. 10 5 The Court explained that judicial justice, with its procedural intricacies, legal arguments and critical examination of evidence, requires professional expertise."° Further, the absence of equal justice under the law is always a possibility when one side lacks specialized skills.'°7 Therefore, the right to legal aid ensures that a person in the formal legal system is not denied his substantive rights because of want.
While the broad canvas of the right of access to justice, at least in theory, is sufficiently impressive, the fruitful actualization of the right rests on several presumptions that taint its effectiveness for tribal groups. The most obvious presumption is the basic use of the formal legal system; these rights may only be utilized when persons are part of the system that confers and actualizes them. It presumes an interaction within the system of courts established and maintained by the Codes of Civil' 08 and Criminal'°9 Procedure. The right of access to justice necessarily implicates an impressive repertoire of fundamental rights, but they are premised on a basic level of cultural knowledge about the procedural technicalities and scope of substantive law that many tribal communities do not have. The right assumes a cultural homogeneity among all Indian citizens, and it fails to recognize that a significant part of the population lies outside the positivist framework of justice administration.
As certain provisions of the Constitution demonstrate," 0 tribal justice systems are not always assumed to exist within this homogeneity. Quite the opposite is truethe Constitution recognizes their claims to a separate conception of justice administration in both substance and procedure that is fundamentally divorced from the nature of the "mainstream" legal system. The customary nature of tribal laws and a vastly different system of enforcement do not necessitate a right to fair trial or a right to legal aid. The right of access to the court, the most elementary element of the broader right, for example, is of little value unless people actually attempt to access the established legal system. This limitation of the largely positivist structure of justice administration, even if obvious, highlights an important pointthe content of fundamental rights under the Constitution may be intended to be homogenous in application but is culture-specific in practice. Beyond this obvious limitation, there are other, more subtle, limitations that reinforce the argument that the right of access to justice has no homogenous content.
Navigating the "mainstream" system requires basic language proficiencies, the consequences of which are not always appreciated."' The system's complex technicalities, explained from the perspective of an "outsider" who is ignorant about its inherent dynamics, are often a mystery to people who are a part of the dominant culture. They are understandably alien to most tribal groups. The failure of the right of access to justice to provide any meaningful help to the tribal communities is almost indisputable.
In almost all states, laws have been passed prohibiting alienation of tribal lands to non-tribe members. As mentioned above, the prohibition against land acquisition has meant little in practical terms." 2 In Kerela, an official inquiry in 1976 revealed that a total of 9,859 acres of tribal land were alienated to nontribe members "through various means of borrowing for domestic expenses, debt clearance, marriage, treatment of disease, encroachment, cheating, [and] disput[e]."1 3 The 1975 Act could not provide relief to the dispossessed tribals. "Virtually no land [was] restored to the erstwhile tribal owners [even though] [t]he Act had provided for restoration of all lands alienated since 1960."' ' 4 The tribes' failure to effectively use the positivist "mainstream" mechanism of justice administration in many ways illustrates the limitations of the fundamental right of access to justice unless it is construed in a culturally specific way. I 1. Except in trial courts across India, English is the first language of the Court.
Specifically, the Supreme Court and the various High Courts accept writ petitions only in
English unless a translation is agreed by both parties or a translation is certified to be true translation by a translator appointed by the Supreme Court. This limitation is itself a significant language barrier and makes accessibility for the tribal an issue. See e.g. Order X (2) SUPREME COURT RULES, 1966 If we concede that tribes, just as any other members of the Indian polity, have a fundamental right of access to justice, a question arises as to the nature of that right. Given the assumptions on which the meaningful realization of the right rests, clearly it cannot mean access solely within the "mainstream" legal system. In the tribal context, it must mean something more than the right to an utterly foreign legal system; it must encompass the broader right to a customary legal system that can be utilized effectively.
B.
Highlighting Cultural Differences: The Dichotomy of Parallel Legal Systems
Culture and Legal Systems: A Sociological Perspective
"Culture is one of the [most] basic theoretical" sociological terms, and yet it is inherently indefinable." 5 Both in terms of its specific meaning and broad content, the understanding of "culture" has defied consensus among sociologists." 6 E. B. Taylor's omnibus definition asserts that culture is "that complex whole which includes knowledge, belief, arts, morals, law, custom and any other capabilities and habits acquired by a man as a member of society." ' 17 B. Malinowski expressed a similar conception of culture as "the handiwork of man and as the medium through which he achieves his ends."" 8 Both of these definitions tacitly emphasize the "evolutionary" nature of culture in the sense of culture being a "whole" or a "medium" that enables the attainment of the objectives of human life. The definitions are also end-driven; they refer to those acquired traits that fulfill human social ends. "In this sense, [culture] includes knowledge and methods of explanation, symbolic elements and beliefs, elements of social structure, sentimental elements or social value, and even material objects inasmuch as they are bearers of meaning and value"" 9 that enable human beings to live meaningful lives.
Apart from this end-driven quality, culture also has a communal, as opposed to individual, conception.' 20 It has been referred to as a "configuration 115 119. GISBERT, supra note 117, at 341. 120. The distinction may be illustrated as follows: An individual may need to drink coffee every morning to perform his work better. That is a pattern of individual behavior that is neither shared nor common. The "behavior" is end driven: the individual seeks to work better. If all individuals in a community need to drink coffee to work better, then it may be regarded as part of culture of the entire community. Individual behavior may be regarded as a habit, while community behavior is an expression of culture. See generally Guy ROCHER, A GENERAL
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IND. INT'L & COMP. L. REv. of learned and shared patterns [of] behavior: including ideas, emotions and actions."'' It refers to the "whole" or the "handiwork" that enables the realization of shared ends. Undoubtedly, whether specific "shared ends" are an expression of culture will depend on the degree of consensus about the purposes of those ends. If one were to presume that all communal existences are motivated by at least some shared ends, one may then recast Taylor's inclusive expression of "knowledge, belief, arts, morals, law, custom and any other capabilities and habits" as the process of attaining shared ends. In this sense, culture is a continuously determining, not just determined, part of social activity. It may be taken as constituting the "way of life" of an entire society that includes codes of manners, dress, languages, rituals, norms of behavior, and systems of belief.' 2 However, as mentioned earlier, there is no unanimity among sociologists about the scope of the process; does it include both the mental and physical, the cognitive and the affective? 23 Roy D'Andrade argues that "since the cultural process necessarily involves [both] mental and physical, cognitive and affective, representational and normative phenomena, it can be argued that the definition of culture should not be restricted to just one part of the social heritage."' 24 If our understanding of culture is rooted in the process of attaining shared ends of communities, it follows that there is not a culture but rather multiple cultures. However, even disparate communities or culturally different communities share some similar processes of shared ends. Therefore, the sociological study of culture must concern itself not with all aspects of the "way of life" but with only those distinguishing or dissimilar processes of shared ends between communities. In other words, it consists of those "elements which are defined and differentiated in a particular society as representing realitynot simply social reality, but the total reality of life within which human beings live and die.' 25 Culture, in this sense, is exclusive: it involves a process of defining oneself by defining what one is not. It includes references to the social and institutional processes of achieving shared ends in a way other communities do not. The protected aspect of culture that may be secured within the broad right to culture must therefore take its content from this "exclusivist" conception of culture.
The proponents of the historical school of law have vigorously argued that a culture's legal system is a defining attribute of the processes for attaining INTRODUCrION 26 Legal systems as cultural institutions are themselves evidence of a distinguished process, but they simultaneously evidence the distinguishing characteristics of a community. The unchallenged founder of historical jurisprudence, Friedrich Karl Von Savigny, posited an interesting relationship between a culture and its legal system.' 27 Writing against the universalist approach of the natural school of law, Von Savigny asserted that peculiar relationships exist between the law and the experience of various groups in society. 28 To Savigny, a legal system was part of the culture of a people.1 29 "Law grows with the growth, and strengthens with the strength of the people, and finally dies away as the nation loses its individuality.' 13 0 Savigny explained this through his analysis of Volkgiest, in the tradition of the German legal system and its substantive differences from Roman law. 3 ' Law, as he saw it, was not a self-contained collection of verbal formulae, rather it was part of the complex makeup of a people's experience and character, manifest in the "common feeling of inner necessity" with which it was regarded by the people. 1 32 The norms develop unconsciously in tandem with other facets of culture, like family, religion, and the economy. ' 3 Because of the law's intrinsic relationship to culture, legal systems develop based on the history, traditions, and institutions of different cultures and societies.' 3 The advancement of society and its consequent complexity, however, make the law, as manifested in the "popular consciousness," imperfect. The historical school's assertions recognize the important truth that law is not an abstract set of rules simply imposed on society, but rather is an integral part of it, having deep roots in the social and economic habits and attitudes of its past and present members. " As previously discussed, depending on the nature of difference, a legal system could itself be a cultural institution illustrative of the "process of shared ends." In this sense, the legal system is a structure. On the other hand, a legal system may be a part of culture in the sense that it is a process; a process that sustains the continuity of culture. In the latter sense, the legal system is reinforcing; it reinforces and maintains the "process of shared ends." The underlying theme, however, is that a distinguished legal system is a part of culture, whether in the sense of a structure or a process that in turn sustains other processes. The question that follows is whether Indian tribal legal systems are sufficiently distinguished to fall within this broad conception of ''culture."
Traditional Tribal Legal Systems: Illustrating the Tribal "Culture"
Before a legal system can be encompassed within the meaning of "culture," it must be sufficiently distinguished from the other legal systems surrounding it. This section illustrates the nature and distinguishing traits of traditional tribal legal systems within the structure-process model discussed above. It argues that customs based traditional legal systems perform a dual role for the Indian tribal communities; they are an expression of tribal attitudes towards dispute settlement and they are an instrument for "enforcing" tribal culture.
The Indian Constitution recognizes 12,000 tribes in its schedule. 3 6 Not all are separate and distinct tribes; some are sub-tribes or isolated forest communities. 37 Accordingly, the discussion of the legal systems as part of tribal culture that follows is only illustrative of the many tribes that exist in India.
The Pangi tribe in the east Siang district of Arunachal Pradesh is an individual landholding community. 138 "Their traditional village council (kebang) and the inter-village council (dapung) settle all disputes. The village headman (gaonbura) is the decision-maker for both these bodies, but often he does so in consultation with other prominent persons of the community.' 139 The Ramo tribe in the Tuting areas of Arunachal Pradesh similarly exercises social control through "the village council (kebang) which consists of a headman (gam), assistant headman (lampo) and some village elders who settle minor disputes by imposing a fine on the offender."'" The Baigas of Madhya Pradesh exercise social control "though an informal panchayat in the form of a council of elders."'' The body is empowered to punish a person who goes 136 The Bathudi of the Mayurbhanj and Keonjhar districts in Orissa "have their own community council (jati samaj) controlled by the hereditary heads like pradhan, desh chatia, chowkia, dakua and dehri.' ' 5 The jati samaj exercises its jurisdiction in both internal matters and intercommunity social affairs.' 46 "Excommunication is the major punishment and the offender is admitted only after a community feast (samaj bhoj) is hosted by him."' 147 The Bharia of Madhya Pradesh, a forest dwelling community, "have a community council (panchayat) to maintain law and order within the community;" it "consists of a head (mukhiya), five members (panch) and one messenger (kotwal)."' 148 The Bhils of southern Rajasthan and northern Maharashtra, the second largest tribe in India, have their traditional system of social control exercised and enforced by men.' 49 "Most issues are referred to the village headman, the gameti, mukhi or patel. In large multi-phala villages, there are phala gametis to sort out intra-phala disputes."' 1 5 "A gameti commands a position of supremacy among the Bhils; he is their leader, guide and philosopher."'' While the power of decision making is vested in a gameti, he "may consult a few elderly persons to seek their opinion when necessary."' ' 2 Similarly, the Mavchi Bhils of Maharashtra maintain social order through an elderly member (karabari) "along with the village council sarpanch [head of the panchayat], police patel, and other office bearers."' ' 53 The Pauri Bhuniya of Orissa "have their own tribal council consisting of the village headman (pradhan), religious priest (dehuri) and older members of the community."' 54 The post of the pradhan and dehuri are, however, hereditary.1 5 5 In contrast to these tribes, the Biar of northern Madhya Pradesh ensure social control "by a two tier political system, in the village and at the regional 142 
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level." 56 "Most of their disputes are settled by imposing a penal feast or a fine on the offender."' Similarly, the Bhinjhal in the Satpura and Aravalli hills of Madhya Pradesh have "community councils at the village level (gram jati panchayat) and at the regional level (Bhinjati jati mahasabha)."' 15 8 These councils deal with "intracommunity disputes and issues like divorce, adultery, rape, elopement, land ownership, disrespect towards traditional norms, insult to the traditional council, and theft."' 5 9 "Punishment in the form of a fine or excommunication is inflicted upon the guilty.""' Among the Naga tribes, justice is administered by the village court or village council, which is comprised of the elderly male representatives of all clans/families, including the chief in the village.' 6 ' The Nagas have a republican type of village polity in which village administration is run by the village council that performs both administrative and judicial functions.' 62 Any kind of dispute is settled in the village court. "In the same way, the office of the village chief is the highest court of appeal among the Kuki-Chin-Mizo" tribal group.' 63 "When it is difficult to determine the guilt, the tribal people leave the matter to the divine" will, which is revealed through the performance of oath and ordeals.'" "The most common methods of ordeal are dipping the parties involved into water to determine guilt," "oaths with fire and water, [and] consuming iron (metal) powder."' 65 The Bodh tribe of the Zanskar and Nurba regions in Jammu and Kashmir has a community of village elders, headed by the "goba," that exercises social control and settles family disputes, issues relating to divorce, sharing of water, collection of live stock tax, and inter-community disputes. 16 The Gond Gowari in the Bhandara, Amravati, and Garhchirol districts of Maharashtra have a traditional council known as the shandhya that performs both sacred and secular roles. 67 The decision making is not limited to the temporal matters of social existence but extends even to religious aspects of life. Similarly, the Kandra Gond in the Durg, Raipur, and Bastar districts of Madhya Pradesh have a traditional council headed by a king (or "raja") and assisted by office bearers (dewan, panch) who resolve social disputes 16 imposing fines or enforcing a social boycott.' 69 The Kolbhata Gond in the Balaghat districts of Madhya Pradesh has a community council headed by an elected head (the "mukhiya") 70 that is empowered to impose fines or excommunicate the offender.' 7 ' The Jhareya tribe in the hill tracts of Maharashtra has a traditional structure of a community council, village council, and chieftainship. 7 2 These bodies are arranged hierarchically, with one serving as an appellate forum for the council below it. 7 1 A closer reading of these illustrations of tribal dispute resolution/adjudication mechanisms suggests substantial differences from that of the "mainstream" process we saw earlier. Structurally, the tribal systems may be classified as single-and multi-tiered processes. Typically, tribal legal systems do not incorporate an "appellate" forum for a reassessment of the decision. This is at least partially attributable to their conception of justice based on the "wisdom" of the elderly in contradistinction to the systems that have an elected "judiciary." While the former typically is single tiered, the latter often has a multi-tiered process of dispute resolution. Since the source of legitimacy in the tribal systems comes from hereditary wisdom, there is clearly great faith in the ability of the wise and elderly to arrive at the "just" decision. In the case of an elected judiciary, where legitimacy is premised on the consent of community members, there is no element of divinity in their decision making, and, therefore, in tribal understanding, their decisions are more susceptible to errors.
The manner of adjudication differs substantially between tribal systems. Some recognize "adjudication," while others emphasize the "negotiation" character of their resolution process. What underlies this process of resolution is the involvement of judges. Tribal judges are not seen as unbiased, "external" authorities seeking to adjudicate a dispute. They are wise people who share the same culture, are part of the same societal values, and share the consciousness of the tribal community. In a way, they are "involved" arbitrators rather than disinterested, withdrawn adjudicators. They do not simply decide which side "wins" in a particular dispute; they are active participants in the resolution process that we inaptly refer to as "dispute adjudication."
The process of dispute negotiation suggests an interesting distinction. While in most cases the persons involved are the "elderly," who rely on their wisdom and experience, the "judges" in other cases are elected to the village or community councils. The "elderly" appointed as judges often inherit the position, as if wisdom is an ethereal endowment passed on to a select few. In almost all cases, however, it would be fallacious to look at these people as involved solely in dispute resolution, whether by way of adjudication or 169 
negotiation. Judging is a welfare function they perform as part of tribal governance. They do not merely apply laws to a given factual situation; they seek more flexible solutions that bring harmony to the tribe. In many cases this is illustrated by the absence of a distinction between the religious and secular matters that affect tribal existence. There is neither any "separation of state from religion" nor any obligation on judges to avoid religious determinations. As in the case of the Naga tribe, a "divine" role in justice administration is as much a part of the process as anything else.
The procedures of dispute resolution are completely oral. Neither is the law nor the evidence required to be in writing; nor are judgments given in writing. The law (i.e., customary law) is part of social consciousness which partly explains why the experienced and the elderly have an authoritative say in resolving matters. In almost all single tiered processes of resolution, the task is solely entrusted to village headmen, although they have the "consultative" power of involving other wise men. The process is an informal one with ample community involvement. These systems are premised on values wholly different from the hierarchical, disinterested, and secular processes of dispute adjudication commonly found in the Anglo-Saxon practices of "mainstream" India.
The fundamental right of access to justice rests on positivist premises that do not make sense for tribal communities that are largely outside the framework of such a legal process, and inasmuch as culture, as a sociological discourse, is concerned with the study of the distinguished processes towards the development of shared ends, this paper argues that the customs-based traditional legal system satisfies that definition. The tribal dispute resolution processes are impressively holistic, with vastly differing adjudication processes. The customary nature of the laws and the wholly different processes clearly make traditional tribal legal systems distinguished processes. Therefore, it would seem that the fundamental right of access to justice would mean something different for tribal communities than it does for "mainstream" Indian citizens. If the fundamental right of access to justice is to be realized for the tribal communities, it can mean nothing less than a right to adjudication under the customs-based traditional legal system. However, this construction of the right of access to justice has the potential to interfere with the relationship between the tribes and mainstream communities. 
C. The Status of Tribal Legal Systems under the Indian Constitution: A Cultural Explanation
1.
The Fundamental Right to Culture: Interpreting Customary Legal Systems.
Article 29(1) of the Indian Constitution confers on "[a]ny section of the citizens... having a distinct language, script or culture of its own" the right to conserve the same.' 74 One may note the emphasis on the "distinct" condition for the enjoyment of the right to culture. In other words, unless the language, script, or culture is "distinct," it does not enjoy protection as a fundamental right under Article 29(1). This precondition is a constitutional recognition of the "distinguished" conception of culture in sociology discussed earlier.' The traditional customs-based legal system is a distinct aspect of tribal culture and also a vehicle for protecting the distinctness of tribal culture. It would, therefore, follow that the legal system may be conserved as part of a tribe's fundamental right to culture under Article 29(1). Indeed, the mainstream judiciary, in its decisions, has formally recognized the traditional customs-based legal system as an integral part of tribal culture.
For a State that prides itself on its cultural diversity, judicial pronouncements on the nature and scope of the fundamental right to culture under Article 29(1) are surprisingly few. In Jagdev Singh v. Pratap Singh, 1 7 6 explaining the nature of the right to conserve language under Article 29(1), the Supreme Court held:
The Constitution has thereby conferred the right, among others, to conserve their language upon the citizens of India. Right to conserve the language of the citizens includes the right to agitate for the protection of the language.... Unlike Article 19(1),177 Article 29(1) is not subject to any reasonable restrictions. The right conferred upon the section of the citizens residing in the territory of India or any part thereof to conserve their language, script or culture is made by the . 19(2). Id. at art. 19(2) .
178. Jagdev Singh, 6 S.C.R. at 769 (emphasis added).
This "absolute" status of the right to conserve culture under Article 29(1) has far reaching constitutional implications. 7 9 In Madhu Kishwar v. State of Bihar, " a petition was filed under Article 32 challenging the constitutionality of the Chotanagpur Tenancy Act of 190881 on grounds that the provision in favor of male succession to property is discriminatory and unfair against women and, thus, violates equal protection guaranteed by Article 14 of the Constitution. 2 Rejecting the prayer in the petition and noting the exemption enjoyed under law by the tribes of Mundas, Oraons, and the Santhals in the State of Bihar, the Supreme Court held that "[i]n the face of... visible barricades put up by the sensitive tribal people valuing their own customs, traditions and usages, judicially enforcing on them the principles of personal laws applicable to others, on an elitist approach or on equality principle, by judicial activism, is a difficult and mind-boggling
The customary laws of a tribe not only govern its culture, but also succession, inheritance, marriage, worship of Gods, etc." u In addressing the question of whether conversion to another religion amounts to repudiation of the tribal status, 8 5 the Supreme Court noted that "[i]f by conversion to a different religion a long time back, he/his ancestors have not been following the customs, rituals and other traits, which are required to be followed by the members of the tribe and even had not been following the customary laws of succession, inheritance, marriage[,] etc. he may not be accepted to be a member of a tribe.""' Thus, the Courts have left it up to the tribes to determine for themselves who can and cannot be a member of their tribe.
In claimed to be the vicegerent of Imam' 9 0 on Earth in seclusion.' 9 ' In his status as the Imam in seclusion, the Dia had not only civil powers as head of the sect, but also ecclesiastical powers as a religious leader of the community.192 In his capacity as the religious leader, as well as trustee of the property of the community, he had the power of excommunication. 193 The petition claimed that the Dia-ul-Mutlaq, as the religious leader of the community, was entitled to excommunicate any member of the Dawodi Bohra community for an offense which, according to his religious sense, justified expulsion. Therefore, he argued, any infringement on his right to excommunicate was beyond the permissible scope of Bombay's authority to legislate. 4 The counsel for the petitioner argued the matter under Article 26(b), which confers upon every religious denomination, or any section thereof, the right to "manage its own affairs in matters of religion."' 95 The petitioner argued that every religious denomination is entitled to ensure its continuity by maintaining the bond of religious unity and discipline, which would secure continued acceptance by its adherents to certain essential tenets, doctrines and practices and that the right to continuity involves the right to enforce discipline, if necessary, by taking the extreme step of excommunication. 9 While agreeing to the submission made by the respondent that the effect of the excommunication would be to deprive the person of his civil rights, the majority of the Court upheld the petition on the ground that the "fundamental right under Article 26(b) [was] not subjected to preservation of civil rights"' 1 9 7 and, therefore, it was of no consequence that the excommunicated person would lose his civil rights. 98 Judge Ayyangar, in his concurring opinion, observed that "the identity of a religious denomination consists in the identity of its doctrines, creeds and tenets and these are intended to ensure the unity of the faith which its adherents profess and the identity of the religious views are the bonds of the union which binds them together as one community." 99 Defining excommunication as a "judicial exclusion from the right and 190. Like the Da'I, the Iman is also a spiritual leader of the Bohra community. The Iman, however, is superior in hierarchy and enjoys spiritual appeal beyond the Bohra community.
191. Id. 192. Id. 193. Id. It was claimed that the power of excommunication was not arbitrary, absolute or untrampelled or had to be exercised and had to be exercised according to the usage and tenets of the community. Id. In other words, there were customary limitations on the exercise of the power even by the religious head. Id. 194 
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privileges of the religious community to whom the offender belongs,',20o he held the impugned legislation as ultra vires on the ground that it denied the religious head the right of punishment as a measure of community discipline. 2°1 While the Supreme Court did not address the question from the perspective of the right to culture under Article 29(1), the court could have reached the same conclusion through an interpretation of that right. The right to culture may not have been put forth in the instant case because of the criterion of "religious denomination" that the Dawoodi Bohra community enjoys under Article 26.202 However, where legislation seeks to take away the power of excommunication from any community not distinguishable on grounds of religious denomination, it seems quite possible to protect the practice under Article 29(1). The SardarSyedna TaherSaifuddin Saheb Court, even without a discussion of the scope of the right to culture, tacitly recognized the status of distinct legal systems as being protected by provisions of Part 111 of the Constitution. The protection under Article 29(1) can only be more secure in the light of the "absolute ' '2 0 3 nature of the right, especially when Article 25 and the protection therein is "[s]ubject to public order, morality and health ..... 204 Quite clearly, in recognizing the customs and traditions of the tribal communities in Bihar or that of the Dawoodi Bohra community, the Supreme Court impliedly acknowledged the institutions that sustain and enforce these customs and traditions. For without recognition of the customary legal system, the right to tribal custom may not mean much. As discussed above, there are fundamental differences between the positivist legal system practiced in "Courts" and the tribal traditional legal systems. To require the tribal communities to enforce their customs within the "mainstream" framework of law may effectively deny them their right of access to justice. These judicial pronouncements, in other words, recognize the right of tribals to have both their spiritual and temporal disputes resolved within systems that are a part of tribal culture.
International Law and Cultural Rights
It is now well settled by a series of Court decisions that international law which is not contrary to the provisions of the Constitution or other enacted law may be considered part of Indian jurisprudence and enforceable in Indian clearly takes a narrow approach to an understanding of "culture," the content of which is separate and distinct from institutions, property, labor, or environment. However, traditional legal systems may either be construed as legal institutions in and of themselves, which enforce and sustain cultural values like customary law, or they may be looked upon as evidence of indigenous culture itself. Therefore, even a restricted view of culture as separate institutions, property, labor, or environment does not derogate the argument that traditional legal systems may be interpreted as part of indigenous culture. Thus, it seems that in interpreting the scope of "culture" in Article 29(1) of the Indian Constitution, the additional criteria mentioned under Article 4 of Convention 169 must-be regarded as relevant factors. Article 5 of the Convention reiterates that "the integrity of values, practices and institutions of these peoples shall be respected; 21 4 while Article 8 specifically recognizes "the right [of tribal groups] to retain their own customs and institutions." 2 " 5 These rights over their institutions are supplemented by Article 7 that recognizes their right to control to the extent possible, "their own economic, social and cultural development., 21 6 The Draft United Nations Declaration on Rights of Indigenous People expressly recognizes that "[i]ndigenous peoples have the right to maintain and strengthen their distinct political, economic, social and cultural characteristics, as well as their legal systems . .,..
Article 7 recognizes, inter alia, the right of indigenous peoples to have "the collective and individual right not to be subjected to ethnocide and cultural genocide, including prevention of and redress for ... [a]ny form of assimilation or integration by other cultures or ways of life imposed on them by legislative, administrative or other measures..
. ."2' The emphasis on "distinct" characteristics in Article 4 is crucial. As argued above, tribal traditional legal systems fundamentally vary from their "positivist" counterparts. 2 9 Enforcing the "mainstream," Anglo-Saxon-based justice system with its vastly different substantive and procedural rights for any purpose shall amount to a legislative intervention and, consequently, an interference with the free enjoyment of the right to culture.
Similarly, under Article 19 of the Draft Declaration, "[i]ndigenous peoples have the right to participate fully, if they so choose, at all levels of decision-making . . . through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions. 220 The scope of the right to maintain indigenous decision-making is further explained in Article 39 as including the "right to have access to and prompt decision through mutually acceptable and fair procedures for the resolution of conflicts and disputes[,] ' 221 taking into account "the customs, traditions, rules and legal systems of the indigenous people concerned." ' 222 Article 39, read in conjunction with Article 19, recognizes the right of indigenous peoples to have their disputes with non- If Article 29(l) of the Indian Constitution guarantees a fundamental right to a traditional legal system as part of the fundamental right to culture, what is the nature of the consequences that flow from the recognition of that right? The Supreme Court has held right to conserve language under Article 29(1) to be absolute. 226 Accordingly, the fundamental right to conserve culture must be granted the same status as the right to conserve language. Thus the nature of the right to a traditional legal system must, likewise, be absolute. Additionally, the text of the Constitutional provision does not qualify or circumscribe the right in any manner. Unlike the right to equality, 227 the freedom of speech and expression, 228 the right to life and personal liberty, 229 the right to religion, 23° or 
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the right to manage and administer religious denomination, 23 the right to conserve culture has not been made subject to any reasonable restrictions. To read Article 29(1) as importing an understanding of reasonable restriction on the right to conserve culture would amount to a rewriting of a constitutional provisiona task not quite within the limits of judicial functioning. Interpreted harmoniously with other provisions of the Constitution and other governing documents, the fundamental right to conserve culture must be interpreted as absolute. However, three distinct consequences flow from this conclusion, which must be taken into account.
First, the provisions contained in Articles 37(1)(A) and 37(1)(G) of the Indian Constitution exclude the applicability of any law made by Parliament to customary law and procedure or the administration of civil and criminal justice involving decisions according to customary law of Nagaland and Mizoram. They must, therefore, be read as merely illustrative. In other words, all scheduled areas wherein tribes that have their customary law and a distinct traditional legal system are exempt from the applicability of such laws made by the Parliament. Accordingly, the provisions relating to Nagaland and Mizoram must be read as merely illustrative of the general exemption rule for all tribal areas with a distinct legal system. It also follows that the power of the State Legislative Assembly to extend the application of such laws by a resolution must be interpreted to mean "a resolution with the consent of the tribal community." In other words, the power of extending the application of these laws would then be appropriately dependent on the consent of the tribal communities to be governed by such enacted laws.
Second, if the right is conceptualized as absolute, social reform of tribal cultural institutions by legislative enactments would not be possible.
Interfering with the customary system on grounds of introducing social reform would, in effect, amount to a denial of the right. Exception in favor of "social welfare and reform" as a ground for legislative intervention has been made only in Article 25 (the right to religion), and there can be no rational basis for importing the same limitation under Article 29(1) where none exists. This prohibition on social welfare and reform is crucial because of the practices often found in tribal communities. For example, in the Sardar Syedna Taher Saifuddin Saheb case, the Supreme Court held the legislative prohibition on the power of excommunication by the fifty-first Dai-ul-Mutlaq unconstitutional on grounds that it interfered with the religious practices of the Dawoodi Bohra community.32 It is important, however, to note that there are tribal communities wherein the power of excommunication is recognized as a temporal power of the "judges" in their traditional legal system. The power is purely a custom with no basis in religion. Without a prohibition on social right to freely profess, practise and propagate religion." Id. [Vol. 16:2 LEGAL SYSTEMS AS CULTURAL RIGHTS reform by legislative intervention, a law banning excommunication as a valid punishment would not be struck down since the defense of religious practice would not be available to the community. That would render meaningless the "absolute" fundamental right to conserve culture. Similarly, any legislation purportedly based on grounds of promoting gender equality cannot be sustained. The various tribal communities have differing ownership qualifications; women are not always entitled to own property. To allow legislative reform of such apparently discriminatory practices would amount to reforming the very institution of the traditional legal system that the right to culture seeks to protect.
The recognition of this collective right to a traditional legal system does not necessarily imply that all civil rights of all tribal persons would be protected. Not all discrimination between men and women would be regarded as invalid. Neither does the recognition of a traditional legal system, in its absolute form, guarantee every individual minimum human rights. On the contrary, the recognition of such a right includes a tacit recognition of the position that the objective truly is to sustain and promote plurality, whether or not the plural process promotes what is commonly perceived as basic human rights.
However, neither does "mainstream" India, with its eloquent Constitution and wide repertoire of fundamental rights, ensure basic human rights in all instances. 233 Laws relating to marriage, divorce, and inheritance among Hindus, 234 Muslims, 235 and Christians 236 still recognize wide disparities between men and women. 237 Underlying this argument for prohibition on reform by legislative intervention is the need to allow tribal communities to decide the pace of reform for their own institutions without outside intervention. As argued earlier, this is in consonance with a harmonious interpretation of Articles 5, 7 and 8 of Convention 169 (Convention Concerning Indigenous and Tribal Peoples in Independent Countries). 238 The tribal communities must independently decide the rate with which they want to assimilate. The right to conserve culture in any meaningful sense must include the right to reform culture without "external" interference. Without this right, the process would be little different than coerced assimilationa process rejected by the constituent framers during the process of negotiations. Inclusion of legislative authority of social reform may require us to question the legitimacy of the consent that was procured from the tribal groups during the drafting of the Indian Constitution. But does the denial of authority to socially reform tribal communities lead to a stagnant culture? In other words, would communities reform themselves without legislative intervention? If the evolution of tribal communities is any indication, there could indeed be reforms without any legislative intervention. The traditional legal system of the Minijong tribe, for instance, recognized slavery in earlier times but has since abolished it. 239 Similarly, economic resources like land and forests that have traditionally been under community control are gradually coming under individual proprietorship. 2 ' Furthermore, although child marriage was a common tradition in the past, the Minijong now practice adult marriage. 24 ' Additionally, the Padam tribe, although formally requiring male primogeniture, now allows daughters to inherit immovable property if there are no sons. 242 Additional examples of progressive tribal-initiated social and cultural change abound. One of the best known communities of Arunachal Pradesh Apatani traditionally had a relationship marked by feuds with its neighbors, the Mishing and the Nishi. Since the 1950s, the feuds and punitive raids between the different tribes have diminished. At present they maintain a relationship of co-operation which has been enhanced by the development of the territory. 243 The respective tribes have taken to business and have displayed remarkably successful business acumen. The Bir Asurs of Bihar have similarly ceased practicing child marriage and now practice only adult marriage. 2 " All of these changes in social norms and customary laws have occurred over time as a result of an evolutionary process without legislative intervention. Some changes may have been driven by the necessity of changed social conditions, while other changes may be due to increasing awareness and recognition of mainstream notions of progress. The pace of all of these social changes, however, has been dictated by the tribal communities themselves, which is crucial to the retention of the distinguished attributes of tribal culture. It is crucial that in each of these instances, the communities themselves have decided the nature and extent of the change. Accordingly, an approach of noninterference achieves dual goalsit legitimizes reform without rendering the right to culture meaningless. The third potential consequence of the recognition of a fundamental right to a customary legal system is that tribal communities would have a right to settle their disputes with non-tribal actors within the precincts of their own system. This right follows from Article 39 of Convention 169, which recognizes the right to use such customary institutions in dealings with nonindigenous tribes. With the increasing consumerization of culture and the recognition of intellectual property protection over intangible things, such as traditional knowledge and biological diversity, interaction with tribal communities has increased tremendously. The constitutionality of such legislation will depend substantially on the extent to which the legislation recognizes the traditional customary legal system in use in a particularly scheduled area. This possibility is explained further in the following section.
B. "Consumerizing" Traditions: Do Tribal Communities Have an Effective Right of access to Justice in Protecting Culture?
How does the right to a traditional legal system affect legislation dealing with the expropriation of cultural property? Until recently, it was almost inconceivable that "traditional knowledge," including arts and folklore, could be the subject of intellectual property. 245 However, as part of the Trade Related Aspects of Intellectual Property Rights (TRIPS) agreement, matters that were part of the cultural lives of people have increasingly found a place within the scope of intellectual property and, consequently, is increasingly the subject of commercial exploitation. 2 4 6 In accordance with the international mandate, India has enacted and is contemplating further legislation that affects tribal culture in significant ways. 247 Therefore it follows from the fundamental right to a traditional legal system that consent of tribal groups must be sought within the structures of the traditional legal systems and not through the formal "positivist" structures created by the State.
There is no current legislation in India that directly addresses the issue of traditional knowledge or provides a mechanism for its protection. The Biological Diversity Act of 200228 makes only incidental references to traditional knowledge. 249 While not wholly unrelated to TRIPs, the Biological Diversity Act was enacted with an eye toward the mandate of the United Convention on Biological Diversity. 250 The Act's Statement of Objects and Reasons notes that the Central Government, after an "extensive and intensive consultation process," has decided to bring legislation, inter alia, "to respect and protect knowledge and information of local communities related to biodiversity . . .
[and] to secure sharing of benefits with local people as conservers of biological resources and holders of knowledge and information relating to the use of biological resources. '' 5I The Act establishes a National Biodiversity Authority 25 2 with plenary powers to administer the Act. 253 Any person who is not a citizen of India, a non-resident citizen or a corporate body not registered in India, or registered under law having non-Indian participation in its share capital or management, is not authorized to obtain any biological resource or knowledge 254 without the previous approval of the National Authority. 255 Furthermore, no one is authorized to transfer the results of any research relating to biological resources to any person without the previous approval of the National Authority. 2 56 Any person falling within the categories mentioned in Section 3 of the Act, intending to obtain biological resources in India or any knowledge associated therewith, must make an application in the manner prescribed, 7 and the National Authority "after making such enquiries as it may deem fit and if necessary after consulting an expert committee constituted for this purpose, by order, grant approval subject to any regulations.., including the imposition of charges by way of royalty... ,,25s It is interesting to note that the provision, while empowering the National Authority to grant approval, does not in any way refer to the necessity of [Vol. 16:2 LEGAL SYSTEMS AS CULTURAL RIGHTS consent of the communities whose resources are being approved. The National Authority's discretion to grant approval is limited by a necessity to ensure "equitable sharing of benefits . . . in accordance with mutually agreed terms and conditions between the person applying for such approval, local bodies concerned and the benefit claimers." 259 The limitation contained in this provision is of little consequence though because it does not address the issue of consent of the communities per se. On the contrary, the provision presumes the existence of a standing consent and imposes an obligation on the National Authority to evolve a formula for "equitable sharing of benefits." By not allowing communities, tribal or otherwise, to decide whether to allow aspects of their cultural life to be made subject matter of commercial utilization, the provision infringes the communities' fundamental right to culture. While the National Authority has been authorized to regulate matters relating to non-citizens or non-resident citizens, State Biodiversity Boards have been created 26° to "regulate by granting of approvals or otherwise requests for commercial utilization or bio-survey and bio-utilization of any biological resource by Indians...." 26 ' Any citizen of India or corporate body registered in India intending to obtain any biological resource for commercial utilization must initiate the State Board, and [the Board] may, in consultation with local bodies concerned and after making such enquiries as it conservation, [sic] may deem fit,, by order, prohibit or restrict any such activity if it is of opinion [sic] that such activity is detrimental or contrary to the objectives of conservation and sustainable use of biodiversity or equitable sharing of benefits arising out of such activity ... 262 Below the National Authority and the State Boards, the Act does permit local bodies to create a "Biodiversity Management Committee... for the purpose of promoting conservation, sustainable use and documentation of biological diversity including preservation of habitats, conservation of land races, [and] folk varieties .... ,263 However, The National Authority and State Boards are only required to consult these Management Committees while making a decision relating to the use of biological resources and knowledge associated therewith. 264 It is instructive to note that local bodies have been relegated to a 259. Id. at ch. V, § 21(1).
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Id. at ch. VI, § 22. 261 . Id. at ch. VI, § 23 (emphasis added). 262. Id. at ch. V, § 24(2). 263 . Id. at ch. X, § 41(1). 264. Id. at ch. X, § 41(2) (emphasis added). consultative entity, both with reference to the National Authority and State Boards, and they have been given no authority to veto decisions permitting the commercial utilization of cultural knowledge. The actual consent of a community to commercial utilization of its cultural property has been made irrelevant by the presumption of consent. By presuming a standing consent, the Biological Diversity Act effectively denies tribal communities any meaningful realization of their fundamental right to culture. The authority of these statutory bodies is, therefore, unconstitutional. By not allowing communities to effectively decide the manner in which cultural property may be used, the provisions unreasonably infringe on their absolute right to culture. 265 But these provisions are also unconstitutional because they do not recognize any traditional dispute resolution mechanism to resolve differences arising from decisions permitting the commercial utilization of such cultural property.
The National Biodiversity Authority is required to give public notice of every approval granted by it under section 19.2' Similarly, public notice must be given when approving transfer of any biological resource or knowledge associated therewith. 267 It is pertinent to note that public notice, even assuming it is accessible to the proprietors of the cultural properties, is required for "every approval" but there is no requirement for notice before approval has been given. In other words, public notice under section 19 would be preceded by a grant of approval, making the consent of the communities even more irrelevant.
More importantly, the Act does not provide any mechanism for dealing with objections raised in pursuance of such public notices. Even in the unlikely event that a community objects to the grant of approval to commercially utilize property, the mechanisms that would be used to resolve the problem are wholly missing. Section 50 is the only provision in the Biodiversity Act that refers to dispute settlement, 26 but interestingly it refers only to disputes between the National Authority and a State Board or between State Boards inter se. 269 In case of the dispute between the National Authority and a State Board, an appeal may be made to the Central Government, 270 and such appeal should be disposed of in such form as prescribed by the Central Government. 27 1 And in case of disputes among the State Boards themselves, they shall be referred to the National Authority. 272 For the purposes of discharging its functions, the National Authority has been given the same powers as a civil court under the Code of Civil Procedure. 273 Finally, any person aggrieved by any determination of benefit-sharing or order of the National Authority or State Boards may 265. For an argument on the nature of the right to culture, see supra Part III.C. 266 [Vol. 16:2 LEGAL SYSTEMS AS CULTURAL RIGHTS approach the High Court within thirty days of such determination. 274 It is clear from these provisions that the Act does not recognize in any way the traditional institutions for dispute resolution in tribal communities, and it requires any disputes relating to commercial utilization to be resolved within the mainstream structures of dispute resolution. Thus, compulsion to use state institutions in resolving matters squarely within the domain of cultural lives of tribal communities violates tribals' right of access to justice. 275 The provisions of the Act are, therefore, unconstitutional. First, not providing for any mechanism to withhold consent prevents communities from effectively preserving their cultural property. Second, the Act violates the fundamental right of access to justice of tribal communities.
The Biological Diversity Act does not take into account the possibility of a dispute between the National Authority, State Boards, and tribal communities. Consequently, the Act does not recognize the availability of traditional dispute resolution mechanisms already in place in such communities. This leads to a two pronged conclusion. First, if traditional tribal legal systems are seen as evidence of culture per se, the fundamental right to culture, if it means anything to tribal life, must include the right to a traditional legal system as the dispute settlement mechanism for all conflicts between the tribes and non-tribe members and institutions. Second, if such a system is seen as a cultural "4enforcement" process, the fundamental right of access to justice for the tribal communities, if it means anything, must mean the right of access to justice in the form of the customary practices of their traditional system.
V. CONCLUSION
Customs-based traditional legal systems are part of the inherited wisdom of India' s tribal communities and, in this sense, do not constitute "renewable" knowledge. The last century has seen a increasingly marked attack by formal law and policy on tribals' customary law than has probably been the case before. Recognition of traditional legal systems will enable tribal communities to revive their practices, determine their pace of integration, and, most importantly, enable them to exercise meaningful control over their cultural resources. Unless a sincere effort is made to maintain these traditional systems, forthcoming generations of tribal populations may find their traditional customary legal systems as alien as their "mainstream" counterparts.
The process of degeneration is a real threatone that calls for immediate attention. Constant legislative intrusion into the customary practices of the tribal communities and the denial of traditional systems a rightful place within the national constitutional scheme will only hasten their attrition. The deference-development dichotomy may be looked upon as a far less inequitable 274. Id. at ch. XII, § 52. 275. For a discussion on right to access to justice of tribal communities, see supra Part III.A.
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process if the State values the customary practices of the tribal communities and their cultural importance. To deprive affected communities any say in the process of "national development" is to shame the preambular values of equality and fraternity in the Indian Constitution. Tribe members are also a part of the nation, and development that totally disregards the effect on its constituent parts cannot be, even in the most liberal sense, "national development." The fundamental right to culture is a tacit recognition of India's diversity, and is a right that the framers of the Constitution found worth fundamental protection. More importantly, tribals' consent in the national building process included a promise of substantial autonomy. To recognize traditional legal systems is not only to keep alive the diverse cultural tradition of the Indian polity but also to honor the "historical" promise of cultural autonomy.
Traditional legal systems, as the process for enforcing tribal practices and values, are themselves expressions of indigenous culture. "National development," "integration," and every such process necessarily cause a gradual diminution of this identity. Traditional legal systems, as part of the fundamental right to culture, provide an effective voice in this diminutive process and thereby legitimize it. Unless India acts to recognize traditional legal systems, the continuing dispossession, displacement, and discrimination of tribal groups will leave India without her "pride." Subsequently, posterity in the Indian polity may have to live with the indictment of having disregarded a constitutional promise as a price for "national development." [Vol. 16:2 
